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THE HONORABLE. PRESIDENT OF TUE SENATE

THE HONORABLE SPEAKER OF THE HOUSE OF REPRESEKATIYES

Gentlerien:

-S

July 7, 1981

,

Enforcement.responilbility.for thg Age Discrimination in Employment Acit of

1967, as amended (ADEA), was transferred to the U.S, Equal Employment

Opportunity Commission from the U.S. Department of Labor on July 1, 1979.

The transfer was part ofihe Federal, government's Reorganization Plat) No.

of 1§78a that was designed,to streamline and strengthen the government's

equal, employment oppottunity programs.

I ata presenting to the Congress EpC'i first report of activities under.

the Act since jurisdictional r ponsibility has been transferred. to the

Cdmmission. This report cov rs the period July 1, 1979, through September

30, 1989. This report me s the statutory requirements mandated by Section

13 of the ADEA.

tf

Respectfully,

1 L-Pati
J. Clay Smith,
Acting Chairman

A

Daniel E.. Leach, Vice Chairman

Armando M. Rodriguez, Commissioner
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STATEMENT OF THE CHAIRMAN -

Transfer in July l99 of the jurAsdictional responsibility For

iadministration 'and enforcement of the Age Discriblination in Employment Act

of 1967, as amerided/(ADEA), to the Equal Employment Opportunity. Commission

(EEOC) from the Department of Labor.(DOL),mirked thetrompletion of the.

i Federal government's civil rights reorganization undertaken in 1978 )

(Reorganization/Plan .No. 1 of 1978).

Earlier/EE6 had received authority for coordinating all Federal

efforts to assure equal employment opportunity and responsibility for

oversight and enforcement of EEO laws in the Federal sector. At the same

timeas.the ADEA transfer, the Commission also assumed from.DOL

responsibility for enforcement of the Equal Pay Act of 1963, as amended

(EPA). EEOC, which traditionally had been responsible for,enforcement of

-Title VII of,the Civil Rights Act. of '1964, as amended, thus' became the lead

Federal agency for enforcing laws prohibiting emploltment discrimination.

Congress voted to transfer theie additional responsibilities to EEOC

/after the Commission had demonstrated operational improvements and had

/ increased productivity. The Commission had suffered from a cumbersome and

inefficient case processing system which, .ass of the fall of 19777% had'

accumdlated z backlog of 100,000 charges. -

On the average, an individual ,filing acharge with the Commission had

to wait for over two years for of the charge; then there was

only a 14 percent ohanoe of.gainng,a.remedy.. The Commission's efforts in

addressing ,systemic discrimination, also were limited and unsystematic.

ti Internally, theiinvestigative, legal and administrative operatioAs of the

Commission were separate and uncoordinated.

'Procedural and systematic reform of the Commission began late in.l977

'with. the opening of three model offices where the focal points of the

Internal reform-z-a rapid charge processing system,- a backlog reduction --

/"..) system
and the integration of investigatory,. legal and administrative .

personnel--were implemented.

During 1978, the Commission tested and refined these new systems, and

in January 1979 they:wenvadopted Commission -wide. Twenty-two district.

offices housing investigative, legal and admini$trative personnel, and 27

area offices,with basic intake and earl settlement programs were .

established. In addition to the procedural reforms already established,'a

new systemic program to addressTatterns and practice of employment f

discrimination was developed.

v

The Commission's hew procedures,'and reorganized structure resulted in

the processing of new charges without delay. The elimination of the

backlog of old charges began moving at a fast pace, while the average

processing time for resolving new charges dropped to under four months.

4

By the end of FY-80, the backlog had'been reduced by

35,000' charges, the remedy rate for new charges approached

percent, and benefits to. individuals exceeded $43 million.

lR5 new systemic cases>were pitiated pursuant to specific

selection standards.

S -1
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With these new systems in place, EEOC was prepared to underfake'new

.responsibilities. To prepare for the transfer of ADEA enforcement

responsibility, EEOC and DOL developed in October 1978 a Memorandum of

Understanding (MOU) addressing the transfer of cases and personnel. Later,

these two agencies entered into a MOU covering legal activities. As a

'result, there was a continuity of both pOlicy and program during the

transition.

With the Commission going through operational and programmatic

reforms--and after consultation with the. Office of Management and Budget

(OtiB) and representatives of groups representing older workers-3-it became

apparent that 'any significantchapges In existing procedures for dealing.

with ADEA charges should not be attempted dUring the first year of EEOC's

authority. Emphasis, instead, was placeE on re-establishing basic

___
_enforcement Capability at 'the Commission.,

Experienced staff from the Department of Labor was

CPansfer to EEOC with the function. Nearly. half of the

positions, ,including most of the supervisory ones, were

DOL employees.' Intake staff and.managers from all tFOC

trained prior to their transfer to age unit functions.

encouraged to

transferred
filled by fOT4er
field offices were

. .

Legal enforcement responsibilities were assigned to district offices.

in' the ptle VII area, attorneys worked alongside investigators. 'A

comprehensive ADEA litigation strated, which included specific procedures

' to ensure that attorneys were involved, early in the,investigative stage for

those complaints where litigatiohlappeared likely, was developed.

The *artup period of enforcement of the, EA at the COmmission was

encouragin°0 In FY-8a, th first full year of Iperation; the

pre-determination
*remedy ra e was over 25 perce t and $12.3 million in

relier'accrued.to individuals.
Invegtigator production exceeded best

expectations. .41

The Commission approved for filing 52 lawsUlts and achieved some

significant legal victories and settlements. The Commission also began tO

move forward in the policy.area, adopting its .own guidelines.

.

',During this period, a dramatic Increase in workload "was experiended.

Because'of Increased interest in )DEA, coupled with the Commission's high

visibility in gaining enforcement responsibility of the Act, the individual

charge rate increased about 50 percent, from 5,374 charges filed in FY-79

to 8,779 in FY-+80. To address this increase effectively,'stiff'from Title

VII units were reassigned to assist_ADEA units.

.

With the age jurisdiction the-fastest growing in antidiscrimination

work, resources necessary to handle the expanding number of charges and

'related enforcement activities lodmed as a mljor problem.

To help resolve the problem, EEOC requested in its .19§11 budget funds

for State fair employment practicesagencies so they couldrnelp process

some of the workload. This funding will not only help alleviate the

Commission's increasing
workload, but it also will strengthen enforcement

of State laws4anning age dilcrimination.

6
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The Commission has embarked on procedural reform designed to.merge

current, prode°6res Inherite4,from DOL with EEOC'a rbpi8L.cnarge processing

procedures used in 'Title VII complaint processing. These procedures.were,

lidesigned to ensure timely processing, and increase benefits in anropriate.

.instances through negotiated settledent's. With these procedures,' EEOC

.hopes to enhance overall enftrcement of ADEA by rapidly resolving 1;

*individual charges 'and allocating resources to-processing aelectacharges

where class issues are raised.

r
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I. TRANSFER OF ADEA 7UNCXIONS FROM Doi, TO EEOC, JULY 1979

With careful advanced planningl and coordination with DOL, 'the transfer of

ADEA to EEOC'went smoothly. The Commissionrs additional respOnsibility,,pf

ADEA enforcement initiated,a hard look by EEOC at DOL's interpretations of

the Aat and necessitated majochanges in EEOC's operational functions.

,* *Policy. .

.
'-''

The ADEA was amended in
.
April 1978,'abopt a'year before it was

' transferred to'EEOC. As part of the transitionplanning, EEOC and DOL

agreed on a-4ivision.of responsibilities for preparing4the interpretations

)
made necessaryby the 1978 amendments. The two collaborated on

the developmentof significant -interpretive statements p rtaining to the

amended law. After the transfer, the Commission' undertookIa systematik;

review of all other DOL interpretations to determine whatadditional

changes~ would have td.be made to-ensure conformance with the amended law.-

Personnel and Case Transfer.

Ln the reassignment of a program as fast moving and widespread as the,s

ADEA, the smooth transfer.of personnel and cases was-essential to effective

en .anent. DOI, and the Commission worked hard to effect this

OctoberOcter 1978,- they entered into a memorandum of understanding which

provided f6r the following:

p, A policy.statement-concerning continuous
aggressive and effective

enforcement of the law;

b. Immediate initiation of detailed planning for the transition to be

completed within 90 days;
1r.

c. Each agency's participation n enforcement processing, both prior'to
-,

and_subsequent to July 1, 1979; . ,

d. Training of enforcement staff at-both EEOC and DOL;

e. Minimizing the 'impact of organizational changes on affected employees,

including providing early information on various empioyment

possibilities a d options; and

11\F. .vailabilit7 of DO enforcement action files to EEOC before and after

liq
' July 1, 1979:

The purpose of the MOU'was to assure that ADEA units were operative in

EEOC district oPrices at'the time of the transfer. The memorandum was

implemented in the spring of 1979. DOL detailed senior staff Spedialists

to the Commission to assist in the transition. EEOC and DOL field offic4

diredtors met itoWashington in March to .set local transitiouschedules. In

May, Department of Labor _ADEA specialitts were designated to be ADEA unit

supervisors in EEOC field offices and were detailed to those offices to

plan operations. A majorecruitment,effort was undertaken, and it r
resulted-in the majority.oP ADEA supervisory and professional staff

vacancies'being filled before the transfer date.

I-1
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,InJune, orientation and training were provided for key supervisory

and professional staff, and the ADEA unit supervisors participated in

EEOC's management planning 3hd budget conference. By September 30,

virtually all ADEA positions were filled, and the transfer -of thee

enforcement fuhctin froth DOL to EEOC was substantially complete.

In the spring of 1979, the Departmeilt of Labor, through manageMent

techniques, red4ced to a,minimum the inventory of charges and complaints

investigated by the transfer date. As a t%edalt, only 867'-pending case

files were transferred..

Legal Activities - ,

The Labor Department also sought. to expedite litigation activities.

Sixtyone cases were pending in Federal district courts and five.uin the

appellate courts as of the transfer date. In July 1979, EEOC and DOL

entered into another memorandum of understanding bearing on litigation

activities. ,It provided for the transfer of'these cases to EEOC, for

cooperation on pending litigation and for the continued processing by DOL,

in conjunction with EEOC, of 'those cases which had reached a stage where'

transfer was impractical. Pursuant to that understanding, the Department,

of Labor retained 19 cases in wtiich significant actions (e.g., settlement

or trial) appeared imminent and in which the assigned attorneys were not._'

transferringito the Commission. In all cases, however, EEOC was

substituted for the Secretary of Labor at plaintiff' and was made.

responsible fOr litigation policy.decisiohs.

From the date of the transfer throughout 1980, 'EEOC maintained and

operated the IDEA as a separate and distinct
linefunction in each of its ,

22 district offices' and in 'three area offices -- Boston, KariSas City and

Pittsburgh. This enabled the Commission to ma ntain enforcement and

efficiency',at a high level, provided a period,o close study of IDEA

operations to see what improvements and expansion mitre needed, and

'reassured prolpcted groups of the special priority that EEOC attached ti

the enforcement of ADEA by keeping it separate and apart from EEOC's '

.existing Title responsibilities. ,Plans also were made to add ADEA

investigative units to other area offices where.warranted.by workload when
44

resourcesi become available., ..,

*
. . .

The ADEA investigative unit within each ofthe 25 field offices was

established as the coequal of al other units reporting to the, office

director. The -regal staff was integrated into the existing legal unit in .

each distriCt office to handle 'A,DtA Sitigatiorj.

Employees may file ADEA complaints and charges at the'25 offices where

complaints are
investigated, .at:any of the other 24 EEOC area offices or at

any of the 71 area
,Stfices of the adage and Hour Division, Department of I' :

Labor. The location of EEOC's 22 district offices and 27 area offices are

listed in Appendix A.

9,
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' II. REOULATIONS AND INTERPRETATIONS

The AO Discrimination in Employgent Act is both a complex and

'del/eloping law). The Commission has sought to provide continuity of Ddb's

policy, while,at the same time reviewing this polity for possible

. revisions:

As previously noted, in the months prior to the transfer, the r

A. 'Commission was consulted regarding DOL's interpretations-of the amendment

l' to the *DEA./ On June 29, 1979, the Commission,publishejd in the Federal

Register a notice whifch continued in effect the ADEA interpretations and

opinions of tie Department of Labor. until'the Commission would have the

opportunity to isiue,its own interpretations, 44 FR'37974'(June 29, 1979):

On July 2, the Commission recodified, at 29 CFR,- Part 1627, 44 FR 38459

(auiy 2, 1979), the record4eping regulations of the Department of Labor

.
formerly contained at 29 CFR,, 'art 850. 1,:p.t

.
On November 21, 1979, the Commission published in.final form two ADEA

Interpretations which had been published in proposed form by the Department-

of Labor prior to the transfer. Those interpretations authorized mandatory

tireinent of employees serving wider "contracts of unlimitkd tenure and

?o
"bona fide executive. or high polkcymaking positions" at the age of 55

(rather than at the age of 70) under certain'circumstSnaes, 29 CFR, Part

1525.11 and 1625.12. These intypretationsalso modified the regulations ,

for recordkeeping with respect to retirement benefits of "bona fide

executive policymaking employees," 29 CFR, Part 1627.1 and 1627.17: .

.

.

On No'vember 30, the Commission published for motice.a4
1

comment its

own proposed interpretations of the su4star3tive provisions under ADEA, 44

.FR 66858. (November p, 1979). The CoMmission adopted most of DOL's.

. interpretations and general'appli.cations of the Act. ,

. .

, /

As described in-Section III, the Commission has begun refining its
L,

prd'cedures for proaesbiprZte cases.. Proposed regulations to accommodate

these-charges-have been- rafted _ ,,

1.
a

.10
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III. ADEA ADMINISTRATIVE ENFORCEMENT ACTIVITIES: 1979-80

Under he ADEA, the Commission processes individual charges of

discrimination. EEOC also may initiate its own investigations ("directed

investigations ").

Startup activities and firstyear achievements ipdicate that EEOC has
halidled its new jurisdictional responsibility both efficiently and
successfully. In FY-80, the Commission resolved 6,488 charges, an increase
of 25 percent over FY-79 production. .A,total of $12.3 million in monetary
benefits accrued to individuals. The settlement rate for predetermination
conciliation exceeded 25 percent and 200 directed investigations were\
initiated.

Since'EEOC assumed jurisdiction over ADEA, complaints have increased

tremendously. In FY-79, a total of 5,374 individuals filed charges or
complafOts with DOL and EEOC, which represented a 14 percent increase over

the prior year. In FY-80, receipts increased to 8,779 or 60 percent over

FY-79. >

The Commi'ssion is'unsure what caused this incre e. It may have been

that the transfer of emPorcement authority and the res t,entpublicity

heightened awareness of the ADEA and EEOC's new intakeprocedures.

COMPARISON OF FY-79 AND FY...80 ADEA CIARGE PROCESSING

Charges /.Complaints Received

FY-79a/ FY-80

5,374

Directed Investigations Initiated 553

Coinpliance Closure Actions ,5,168

o Conciliations (Pre
Determination) '4,062

0 4%956

o Successful Conciliations
(PerDetermination) b/ 1,270

8,779

200PT

6,488

O.- Investigations, 1,106 ,322

'Dollae Benefits ($000) $11,263 $12;312

. ,

_I

EEOC assumed responsibility for the ADEA in July 1976.

b/ tnfolmaeion not available.

.
/ . 'I, .

During FY-80, EEOC's 'Hew York district office received 12 percent of

. all ADEA charges or.complaints filed with 'the Commission, wrille the Seattle

district office received two\percent. Following is 4 breakdown by district
.offices of charges or complaints. received. 4 .

./ .

, / , \ .,

.III-1 11 I
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OFFICE

GES/CO`IPLAI NTS
$

./ RECEIPTS'

RECEIVED

.

,

BY EEOC DISTRICT OFFICES

. PERCENT or TOTAL

9.

,

4,

4
A-

t't

ATLANTA

BALTIMORE

BIR1IINGHAM

/7- CHARLOTTE

CHICAGO

;..41-7EL AND

DALLAS -

DENVER

DETROIT

HOUSTON

INDIANAPOLIS ..,

;.30S ANGELES
k.

!X n PH IS

- tl/A:II

MILWAUKEE

!1 SW ORLEANS

NEII YORK

PHILADELPHIA

PHOENIX

SAN FR kiC/SOO

St.,1.012#2 .

SEATTLE

9.

.

.

Ar...,

.TOTAL

3149

- 483,

353

3314

489

520

427

2714

250

413

297

274.

14614

317

296

-223

1,077

739 `

2'72

2 1

505

172

'

-

i

.

4
r

5a..
14

.,
4 k - 4

.5

6

. \.55 it.

3

13

$

-. 3 $. ,
.. .

3

. 5

4

3

\
3

12
9.

3

3 ,

6

,
2

low

8,779 99 (does not equal
100% ,due to rounding)

sm.
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EEOC has developed a variety of strategies-to ensure that overall

:esforpepent of-ADEA will not be _compromised Vthe sheer
-,volume of

complaints. First, the operations evaluatiOn unit. reviewed intake
.
,.

.
proqfdures to ensure that the increased workload represented valid- charges

and complaints. ',Finding' that t'he increase.wat'valid, some Title VII

.
resources were assigned to process age Complaints.

, ,

(

-

Secondly, additional budget resources were requested fAli'm the OffiCe
.

. .

of anagement and Budget.. While09t-did not provide adid.tiopal staff:
-resources, it,did include additional funds for State and local fair 4

..

bemployment practices. agency (FEPA) programs in EEOC's FY-81i udget, which

lis awaiting Congressionaaction. These funds will beused to assist StafT

and local FEPAs, which have age laws comparable to ADEA,in their .

processing of age charges. The Commission has developed. standards for f.40*

funding and will'imple4ent them as soon _as the fUnds are authorized.

'Through the funding arrangement, FEOG will refer some of its ADEA workload

to State 'and local agencies,which have the capacity to prOcess additional

workload beyond their own receipts. In addition, these agencies will . \

receive funds=to assist them' in processing theilt owp agecomplaints,

thereby assuring greater compliance with' State and local age discriminatiCtr---'',

laws. -.

.

.

Further, the Commission sought to develop its own. programs and
-

'procedures to meet its new challenge. While specific processing procedures )
were the same as those used by the Labor Department, EEOC began providing

to field units regular 'guidance, on procedural matters in
the forth of

technical flield notes, issued on a monthly basis.

In thejlatter p9rt of FYg0, the CommisiiOn developed new case

prbfessIng prOcedures for ADEA,'incorpoeating aspefts of its rapid charge

t processing procedures utilized for Title VII. The ADEA is much ,like Title

is.chargeoriented, high volume and eTphasizes early settlement.

'A Tim ale new iloceiores.seek to draw from EE0C%s Title VII eXperience.

,

, The draft procedures were subject.pf4two reviews by field staff --

initially b3,:4411 EE0Cmanagers and supervisors, and then, following

- revisions, at four regional meetings by all investigative and supervisory.

staff with ADEA responsibilities as weyres representatives from the

diStrict office legal unit's: At the end of FY-80, the procedures were

'before the Commission for approvalthAitgsuance planned for Jahuary_1981.

-.
_T

The procedures will incorporate_a stage investigatory, process.
!lost charges filed will be initially 'professed through rapid charge

processing. 4 factfinding conference approach,rwhei-e appropriate,'willbe

utilized., This stage brings tpgether the charging party and respondent to,

rdisdgss the facts 1.bl/dived-in the,ciSe and includes utilizatisP of

.' settlement techniques designed, to encourage the parts -to, resolve, the

charge amicably ,without protracted investigation. Charges not resolved in

rapid charge processing wi.lf-bd reviewed and, where appropriate, assigned%

for continued investigation. The, continued investigation process will be a

more traditional investigation which may involve onSite visits, more'

extensive data analysis and witness interviews. ,Chargeswhickat intake,

raise policy issues or are class in nature will bypass the rapid' charge

processing stagp and immediAtely, be assigned for continued.investigation.



This two stage processing sOtitNwill provide EEOC with speedier

processing of charges, will yield, through fact finding, a higher

settlement rate with more benefits to, individuals, and will enable EEOC,

through its continued investigation procedures, to check the mor:e, serious,

violations of the ADtAT.

:n this connection, in FY-80 particular
emphasis was placed oh the

development of an early litigation identification
(ELI) program; modeled

-
after a similiar program for Title VII. It was designed to further the

A enforcement of ADEA through a carefully =controlled system to identify those,

complaints which, because of their discriminatqry
patterns and issues

raised, need to be developed for possible II14ation if they cannot be

<rebolve4 administrativea.
CoMplaints selected for ELI processing are

ti
subject to attorney_involvement throughout

the investigation. Involvement'

of attorneys early in the investigation ensures that the evidence gathered

will be of a natuke which will°permit the agency to moVe quickly and.

effectively to litigation;

Training for New Intake Procedures,." _
When ADEA enforcement_authority was transferred

`ADEA procedures werefuIly integrated with those for

called for intensiVe training in ADEA for EEOC field

' VII for age unit personnel.

to the Commission,
Title VII. This

personnel and in Title

ender new intake procedures, the Commission beganhounseling charging

parties about ADEA when it appeared that it might betrelevant to their

allegations even if they did not i40.tiallX, raise age as a basis of

\ employment discrimination. Zor example, if an individual who contacts EEOC

to filea race complaint is Over 40 years of age, intake 'staff attempt to

ascertain whether the complainant's age also may be a baris of the alleged

4 ° discrimination. It it appears possible, the complainant is advised that

charges maybe filed under both ADEA and Title VII.

To' carry out the new procedures and to acquaint staff with new'

jurisdictions they would be handlipg, the Commission trained more than 700

field personnel in FY-80 in. five training
sessions held in Philadelphia,

C1

Atlanta, Chicagb, San FranCisco and Yew Orleans. Three to five district

-offices we(e combidned'for each of the, sessions, which were attended byi

,odistrict and deputy district Office directors, regional, Supervisory and

trial -attorneys, compliance managers,.intake:supervisors, ADEA unit

supervisors and equal opportunity specialists.

0
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IV. ADEA LITIdATIOU ACTIVITIES: -1979-1980

41

1

A. Litigation Activity at DOL and EEOC During the Transition Year, FY-79

Activity During"the Transfer Period

In order-to reserve litigation decisions for EE0C,*the Department'of

Labor filed only nine lawsuits in Federal district courts in the first six

months of 1979 With one exception, DOL filed suit only when-the statute

of limitations threatened to extinguish_rights. Of the 51 DOL nases

pending at the time of transfer, 'DOL. continued tO perticipate in 19 of

them: It transferred the remaining 42 cases to EEOC on .July 1, 1979.,

Many of these cases were large and complex lawsgits, and some were in

advanced stages of development at the time of transfer. For example, EEOC

v: American Motors Corporation, E.D. Mich., Civil Action NO. 77-1249,

intbolved the discharge or- forced retirement,of 120 managerial employees.

EEOC v. Phillips Petroleum Co., D. Okla, Civil Action No. 76-488D,

involved forced retirepents and reclassifications of, 400 employees. EEOC

(substituted for larsHb11, Secretary of Labor), v, Youngstown Sheet and Tube

Company, N.D. Ohio, Civil Action No. 78-1070Y, involved a 1975 layoff of

managerial employees at the company's plants in, East Chicago, Illinois, and

Youngstoft, Ohio. In October 1979, after consultations in which EEOC

participated with DOL, a stipulation and order was entered into Mhich

' required the company to pay $295,000 in lost wages, plus interest, to 29

aggrieved individuals.

In a number'of.the transferred (cases., EEOC succeeded in obtaining--

. :favorable settlements. In a cases involving a metropolitan Midwestern chain

store, $240,000 was paid to 30 store managei.s which tie government had

alleged were unlawfully'retired because of their age.teveral of the cases

involved maximum hiring age restrictions for law enforcement officers.: The

-COmmission succeeded in obtaining orders which required 'goal governments

to drop age restrictions and-consider all qualified applicants without

-regard to age: In addition, the original charging parties in 'each of the

following cases prosecuted by EEOC received:a cash settlement See EEOC v.

City of Virginia Beach, E.D. Va. Civil Action No. 79-557N; EEOC v. Broward

County, S.D. Fla.' Civil Action No. 79-1;21; arid EEOC' v. County of Ventura,

C.D. Cal., Civil Action No. CV-79'3086,-mM.
A,

EEOC Filings
t 0

After the effective 4te of the transfer, EEOC filed 15 new lawsuits

in the remaining six months Of calendar' year 1979. Most of them resulted

Strom investigations ipitiated by'DOL. ,
For example, multiple lawsuits were

Tfied thatibolved isgues of mandatory retirement of law enforcement

ficers an'd firefighters.
,

EEOCrv: City of Allen Park, E.D. Mich., Civil Action No,. 79-72985, .

involved the amendment of a4city ordinance to lower from agal42. to* 57 the

mandatory retirement ag for police officers and firefighters. A, r

preliiinary_injunction was ;granted, restraining implemgntation of the I,i

*ordinance pending trial.
e,
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EEOC v. Marathon County Sheriff's Department, W.D. Wis., Civil No.

719-559, .involved a state law requiring that all,. "protective service"

emplbyees be retired upon attaining age 55. The same statute is at issue

in, EEOC v. City. of Janesville, W.D. Wis., Civil No. 79-481, which is

discussed in Section F.

Three suits involved employrient practices in the airline industry.

EEOC. v.-trans World Airlines, Inca., S.D.' N.Y., Civil Action'No.

79-4275, involied'the highly disproportionate impact on older Supervisory

employees of a reductioninforce of the cargo department at. TWAos new York

facilitiet.

EEOC v.

.Z9- 59143 EBD,

stewardesses)
40.

A,

Eastern Airlines, Inc., S.D. Fla., Civil Action lo.

involved hiring, policies for flight attendants (stewards and

, which result in the virtual exclusion 6f applicants over age

EEOC v. Air Line Pilots Association?... Int'l and Northwest Airlines, ,

Inc., D. Minn., Civil Action No. 3-79-635, involved a collettiye bargaining

agreement which required pilots to exhaust accrued v,cation time before

retiring at age 50, *thereby depriving them of pay in lieu of vacation which

is available to pilots disCharged or retired at an earlier age. This case,

was tried on thelberitswin May 1980 and resulted .in, a decision which

sustained the Commission's position on all points. See 489 F.2d 1003 (D.

Minn. 1980), appeal pending (8th Cir.,-Nos.*8044792 and -1850).

-With one exception the remaining cases. ipt
t
rolved allegedly. .

diteriminatory. dj.scharges by a, number of employers. The exception is EEOC

v. National Broadcasting Co., S.D":-N.Y.,
Civil'AW.on No. 79-4738, which

involved the failure to transfer older employees from obsolete "film

editor" ,positions into the new "vido tape,editor" jobs.,

8. Decisions on. ADFA Litigation, 1979 ,

In 1979, district courts rendered
favorable-decisions in two major.

government cases. ,

Marshall v.-Eastern Airlines, Inc., 474 F. Supu 354 (S.-D. Fla. 1979),

involved the application of-the special exemption for pensifn plans allowed

under the original version of ADEA Section 4(f)(2), which was amended in

1978. The court ruledApat
defendant's loWering bf the retirement age

speCiTi* in its pension plan constituted an unlawful "subterfuge to evade

'the purposes of-the (Act)." That decision was affirmed, LT an unpublished.

memorandum opinion, by the court of appeals (5th Cir., *Jo. ?9 -3960, April

14, Iva):

' The other government
lawsuit decided on the merits during 1979 was

Marshall v". Goodyear Tire= and Rubber Co., 22 FEP Cases 775, ('W.110. Tenn.

1979). Rejecting the defense that age, was a bona fide occupational ,

qualification.(BFOQ), a` district curt Concluded that the defendant

unlawfully refused even to consider applicants over age 40 for'employment

- as "tire builders" at its dniepi City, Tennessee, manufacturing plant.
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Following a subsequent dePision on the issue of damages, 22 FEP Cases 736

(E.D; Tenn. 19845), the company filed an appeal (6th Cir., No. 30-2176).

In 1979, there was an important ruling in.a private ADEA action,

Murnane v. American Airlines, Inc., 21 FE? Cases 284, 21 EPD Par 30, 436

(D. D.C. 1979) appeal pending (D.C. 40. 80-1025). A 43-year-old

applicant for a pilot potition was refuser.conSideration for tpployment ors

I. the stated grounds that he was unqualified as a pilot and that% in any_

event, age was a bona fide occupationaYqualikication. for the job. The

district court found that plaintiff was in fact unqualified. However, as

an.alternate basis for judgment in favor of the defendant,°the court ruled,

that age is indeed a BFOQ for.pilots. The district court's decision

reprtents another major expansion' of the BFOQ exception_to the ADEA's

,prohibition of age discrimination in employment.' The Secretary of Labor

participated in Murnene as plaintiff-intervenor, and the Commission decided

to continue government participation as appellant. The Commission is also

participating as amicus curiae in the appeal of a'case involving a similar

issue, Smallwood 7.753Tted Airlines, Inc., appeal pending (4th Cir., Nos.

and-1153)..,

Appellate Aptivity, 1979

4...During 1979, thej.abor Department filed five appellate briefs in cases

broUght by the Secretary and two briefs as amicus curiae in Oases brought

by privAte individuals. Also during 1979, the 9.bmmission filed four

appellate briefs (three as amicus) and-three dfttr_p.ct court briefs. The

briefs'as amicus in Northwest'Airlines,'Ino., v:1Ieumann, D. Minn., Civil,

Action.No1.4-79-112, and Fairleigh Dickinson University v. Fairleigh

Dickinson University Council of American Association of University

Professors Chapters,-D. N.J., Civil Actiop'No. 79-1685, _both involved the

4mpprnt question of whgth'er an employer can bring a declarvOry'judgment

against its employees or their labor organizationp under the ADEA.a,

The Comthission prevailed 'in district court on the pcisjAion that such

preemptive lawsuits are by' the ADEA.

D. .
Appellate Decisions; 1979' ,

,

The important appellate decisionS handed down in 1979 primarily

involved-procedural-questions. The-only Supreme Court,decision concerned

the question'of whether charging parties must compence proceedings under an

appropriate state law before filing-a Trivate ADEA action in Federal'court.

In Oscar Mayer & Co. v. Evans, 441 U.S. 750 (1979), the, Suprel4 Court

concluded,that Prior resort was required, but nonetheless thraburt held

that the absence of such resort was not grounds for disMissing an ADEA

action. The proper pourse, the court ruled, is to hold the Federal action

in abeyance until an attempt is made to commence state 14 proceedings.-.

'Not long after ,the Oscar Mayer decision, the courtof,appeals for the Third

Circuit ruled that the government is. not similarly required to commence

state law proceedings before filing suit,in Federal court. See' Marshall'

v. Chamberlain Manufacturing Co., 601 F. 2d 100 (1979).
, 40

From the standpoint of government lawsuits, the most important

appellate decisions-Ifider the ADEA were Marshall v. Sun Oil Co. of Pa:, 592
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F. d 563 (10th. Cir.) cert. denied, 444 U.S. 826 (1979) and larshall v; /

Sun Oil Co. (Delaware), 605 F77.7-1331 (5th Cir. 1979). Both decisions

reversed district court dismissals basedon the supposed failure of the

Department of Labor to satisfy the requirement in Section 7(8) that

"before instituting any action under this Act, the Commission (formerly,

the Secretary of Labor) shall attempt to eliminate the discriminatory

practice.or praW.ces
alleged, and to effect voluntary cdinpliance with

requirements of this Act through informal methods of conciliation,

conference, and Persuasion" (29 U.S.C. §626(b)). Both appellate dedisions

concluded that the Department o1 Labor satisfied the conciliation

requirement by informing the prospective defendants of the alleged

violations and of the make-whole relief being sought. This was done by

notifying prospective,defendants
of the Departmeht's

intention to'file suit

in the event that satisfaCtory settlements could not be reached and by

allowing them a reasonable opportunity torespond. In addition, taking a

cue from the Supreme `Court, both decisions concluded that epm.in the

absence orsufficient conciliation, government enforcement actions should

not be dismissed but rather held in abeyance to permit additional
. .

conciliation efforts.

-E. Litigation Activity, 1980

The number of lawsuits filed by EEOC in FY-80 was 52, more than double .

the number filed in FY=79 by both DOL and EEOC.

The largest lawsuit brought by.EEOC during 1980, in numbers of persons ,

allegedly discrimin
against and the'amount of potential monetary

liability, was.EEOC
Consolidated Edison of New York, S.D. N.Y., Civil

Action No. 80-1292. That case centers on a reduction=in-force which

occurred in. 1177. Of the 199 employees
terminated, 82 percent were in the

40-65 year-old protected age group (PAG), even though PAG employees '

constituted only 5 percent of ?the affected managerial staff. Statistipal

vidence of discrimin4ion was strongly buttressed by overt

a p=discriminetory ,statements bkofficials responsible for selecting

employees.to be :terminated. See 25 FEP Cases 537 (S.D. 1981), where

the ,dirrict court .denied the defendant's motion for summary judgment.

- Among the important legal issues raised im Commission lawsuits during

1980 were several involving novel questions concerning employees' benefits.

EEOC v. Beacon Journal Publishing Co.., N.D.Ohio, Civil Action No..

80-1785A,, and ;MCC v. Weirton Steel Division of National Steel Cdrp., N.D.

W; Va.c Civil .Action No! 80.41091-4OO, both inyolvedthe depial of ,

disability insurance benefits to employees whobecame'disabled after

attaining age.60. EEOC v. Westinghouse Electric Corp., DO.J., Civil

Action No. 80-8053, and EEOC v. Eastman Kodak Co., S.D, N.Y., Civil Action

11o. 80-Civ-3345;
involved the denial of severance pay to employees forced

into early retirement because-ofplant closings.

'Perhaps'the most important settlement of the year 'obtained by EEOC

involved the age-based denial Of employee benefits. In EEOC v. City of

.
Council Bluffs and State of Iowa, S.D. Iowa, Civil Action No. 79-45-W, the

4 . Commission Challenged a state law which mhdated reduced benefits for

firefighters-and law ,enforcement officers disabled after attaining age 50.
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Settlement was.Mad possible by amendment of the state law, which now

provides for equal. benefits regardless of age. Under the <settlement,' the,

'individual charging party received the. full amount of lost benefits, plus

interest, and an increase in the amount of monthly disability retirement

benefits. As a direct result of the_settlement, a class of previously

'disabled individual also-will receive increases in these disability

benefits. .

F. Decisions on ADEA Litigation, 1980

f

Minn.,
In EEOC v. City of St'. Pau1.24'EPD Par 31,477, -(D. n 1980) the

`distrint.court concluded
that age was not a bona fide occupational

uaLification justifying the age-65 retirement of a district fire chief.

ecourtfoundithat the facts supported a BFOQ exemption for line

irefighters, but not forthe'purely supervisory position of.distribt

ief. In a supplemental memorandum, the district court denied a motion!

f reconsideration, rejecting the reasoning of the Seventh Circuit's

de ision in EEOC v. City' of Janesville 630 F.2d 1254 (7th Cir. 1980). In

the Janesville opinion, the court of appeals vacated a preliminary

injunction entered by the district court,
prohibiting the age-65 mandatory

reirement of the chief of police. See 480.F. Supp. 1375 (W.D. Wis. 1979).

The court of appeals reasoned that the BFOQ exemption should be applied on

the basis of whether it was, "reasonably necessary to the particular '

businesb" (29,U.S.C.
§621(f)(1)), in that case the business bf law

enforcement. Accordingly," the court ruled that' if a BFOQ were proved foi

Ii.he-Tettbbnel, it-should-apply-to
supervisory personnel' as well. The

ommission does not agree with the Seventh Circuit opinion and intends-to

press its(position in the district courts of.other circuits.

4 .,.

G.' Appellate Activity, 1980
,

.
, 4

In- 1980, EEOC filed 16 appellateobriefs (11 as amicusfeuriae) and was

involved in several major appellate .decisions on substantiVe issues. In

EEOC v.-.BaltiMbre and Ohio Railroad Company, .632 F 2d 1107. (4th Cir. 1980),

the court concluded' that .it Was unla4fu to use pension eligibility as a

-determining factor,in selecting employ es for termination during an

economically necessitated redaction-i force. The court also concluded

that it was an unlawful "subterfuge t evade the purposes of the ADEA" ( At, .

U.S.C. §623 (f)(2)) to make a post.4c pension plan amendment Where One

purpose was to justify age-based retire ents. .

.
.

, .
A*

In EEOC v. Sandia Corp., 039 F 2d 600, (10th Cir',1980) the court

affirmed a trial-court decision which ruled that more than a hunt:lied

nucle.4.1^ scientists and engineers had been, selected for termi'nati& in 1973

at least' in part because of their age. Proof of ,discrimination was 6ased

pridarily on,StatistiCs. which showed.that
emploes between 52 and ,64 years .

of age bore a disproportionate Share of the.company's reduction-in-force.'

,:
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V. STATE AGE DISCRIMINATION WS

Wefore enactment in 1965 of the ADEA, 21 states, Puerto Rico and the

Virgin Islands-) ad laws prohi4ting age disdrimination inkemployment.*

Since then, 22 other states, th\Diitrict of Columbia and Guam have added

such laws. Passage.of amendments and continued enforcement. no doubt have

influenced, the incre se in state activity.

State laws vary .onsiderably with regard to.age coverage,

prohibited discrithinatory practices and penalties imposed. For example,

while ADEA established specific mimimum and maximum age limits -- 40 to 70,

with no upper age limit in Feder.al goverpmerli -- the state age

discrimination statutes differ widely in this respect.

Provisions of state'age discrimination laws as, of March 1980 are

summarized by jurisdiction in Appendix B. State agencies which are

referral akencies also are listed in that appendix.

As'noted in Section III, the Commission requested funding in its. FY41

budget for State and local fair employment practices agencies. Upqn

Congressional approva;.,,a portion of these funds will be allocated to

assist those agencies in resolving their charges.

. . . -.S.

* US. Department of Labor, The. dlder American Worker: Age Discrimination

Employment, Research Mater6.1, June 1965p. 107.,
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'EQUAL 'EMPLOYMENT CIVORTONITY .COMMISSJIQN

DISTRICT & AREA OFFICES ii

ATLAMWDIkTRICT OFFICE..
Citizens' Trust Building, 10th Floor

75 Piedmont Aiienue,

. Atlanta, GetOrgirc30303
(404)-221-4566. .

EIS 242-4566

GREENVILLE AREA OFFICE-

Banker's Trust Building, Suite .5

7 N. Laurens Street
Greenville, South Carolina 29e62

(803) 2337.1791

FTS ,677-9088

BALTIMORE DISTRICT OFFICE
_Rotunda. Balding, Suite elo
711:W. 40th Street
Ba1tjtmoreMaryland 21211
(301) 962-3932
TIE 922-3962 k ,

REOIk AREA OF CE

Federal Building, Room 412.

200 Granby Mall '4

Norfolk, Virginia- 23510

(804).441-347D
FTS 827-3470

Riaimaz"ARE.C.OFFICE,
400 8-6-Street, Room 6213

*
"

Richmond, Virginia 23240

(804) 771-2692 ,.

77S 925-2692

WASHINGTON AREA` OFFICE
1717 H Street, N.W., Suite 402,_

Washihgton, D.C. 20006

(202) 653-6197
FIS N653;6200.

C.=
BIRMINGHAM rasnla OFFICE
2121 8th Avenue, N. .

. Birmingham, Alabama 35203

(205).254-1166
77S 229-1166

r

ti

JACKSON AREA OFFICE
Federal Office Building; Suite 721

100 W. Capitol Street
Jackson, Missisppi 39201.

(601) 960-4537 k
490 -4537

CHARLOTTE DISTRICT/OFFICE
1301 E. Morehead .

Charlotte, North Carolina 28204

(704) 371-6437 - .

FIS 672-6455

GREENSTiORCrAREA OFFICE
Post, Office Building, Roam 132

t4 W. Market Street
Greensboro, North Carolina.-27402

(919) 378 -514
FTS ,699-5174

J. )

RALEIGH:AREA OFFICE
414-Fayetteville Street
lkaleigh,:Norih Carolina
(919) 755-4064
FTS 672-4060

. ,

27608

DISTRICT OFFICE
Federal Bp.ilding) Room 234

536 S. Clark Stree

- o Chicagoi'Illinois 05

k 4- (312) 353-2713
FTS ,353-2713

CLEVELAND DISTRICT OFFICE -

__Engineers! Buildingi_Room 602-,
1365 Ontario Street
Cleveltnd/Ohio 44114
(216) 522-7425

-7TS 2,93-A784,

CINCMNATI AREA OFFICE
'Federal Building, Rooin 7019

550 MAIn Street .

Ohio 452,02

(513),684-23A
FTS 684-281



Property Trust Buildiag,,RocalD-235

2211 E Missouri) ...

El PaSO, Texas /79903

. (915) 543-7596 .t ,

.11S 57277597, $ .

: .

DA 1W AREA OFFICE
Federal Building, Room 608
200W. 2nd Street

,

Dayton, Ohio 45402
(513) 225-2753
FTS 774-2753' .

,

DISTRICT OFFICE

1980 Pacific Building, 13th Floor

Dallas, Texas 75201 .

(214) 767-4607
ITS 729-4607

I

EL PASO AREA OFFICE

A-2

l

"I36NAPCEIS DISTRICT OFFICE

..,Federai Buildidg, =.

'.__III.s. Courthouse, Room 45
, "46-E. Ohio Street '_.

Indianapolis, Indiana 40204
\

1 ITS 331-7212
(317) 269-7212 ,

,

SAN ANTCNI AREA,CTFICE
727 E. Durango, Suite B-601

SanA.6tonio, Texas 78206 v
(512) 229-6051°

FTS 7504051
(

CELIMIA CITY AREA CE141.41

50 Penn Place, Suite 1430

Oklahoma. City, Oklahoma 73118

24-4932 .

'FTS 738;4912

rovER4Disrarar MICE
1531 Stout .Streeti 6th Floor

$
Denver, ColoradO 80202
(303) 837-4771
FTS 327-2771,

4

LOS OrTTPS DISTRICT CFFICE11.

3255 Wilshire Boulevard, 9te;Floor

Los Angeles, California 90010

.(213) 688-3400 .

FTS 798-3400

SAM DIEGO AREA OFFICE
Federal Buildiag.'-

" 880 Front Street
San Diego, California 9218
(714),293-6288

895-6288
.4

DETROIT DISTRICT CMCE
-"%- First National Building, Suite,600

'660 Woo and Avenue
Detroit, Michigan 48226
-(313) 226-7636
FTS MS-7636

, a

HOUSTON DISMICT,OFFICE,
-Federal Building, Room 1101

2320.LABranchAvenue
Houston, TeXa8-77004
'(712)-2264561
FTS 527-5611- 4

a

e3

MEMPHIS DISTRICT OFFICE
.1407 Union Avenue, Suite 502
*aphis,. Tennessee - 38104

(901) 521-2617
ITS 222-2117

,

ti

',-LOUISVILLE AREA OFFICE

U.S: Post Office and Courthouse

Room 105
601 W. Broadway
Louisville, .Kentucky 40202

(502) 582-0082
FTS 352-6082 1

DiASEEVILLE' AREA OFFICE
Parkway Towers, Suite 1820

404 James Robertson` Parkway

Nashville, Tennessee 37219

(615) 251-5820
FTS 852-5820

.
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MIAMI DISTRICT OFFICE
Dupont Plaza Center, Suite 414

300 Biscayne Boulevard Way
Miami, Florida 13131
(305) 350-4491
FTS 350-4491

,TAMPA AREA OFFICE
700 TWiggs Street, Room 302

Tama, Florida 33602

,(813) 228-2310

FTS 826-2284

, -

=WAUKEE Ding-Cal'OFFICE

Veterans Adrnin,istration 'Building

Roan 6I2
,

342 N. Water Street /

Milwaukee, Wisconsin 53202

(414) 291-1111
ITS 362-1111

5

' MINNEAPOLIS AREA OFFICE

Plymouth Building
12 S. 6p Street
Minneapolis, Minnesota 55402

(612) 7256101
FIE 725-6101

A-3

'
NEW-ORLEANS DISTRICT OFFICE

F. Edwaxd.Bebert Federal Buildihg

600 South Street
New Orleans, Louisiana 70134'

E504) 589-3842 A

FTS 682-3842'

LITTLE ROCK AREA OFFICE
Federal Bu4ding, Room 2132

700 W .Capitol
Little Rock, Arkansas 72201

(501) 378-5901
FTS 740-5901* '

NEW YORK DISTRIcr OFFICE
90 Cnurdh Street, Room 1301

'New York; New-York 10007

(212).264-7161" Ak

ITS 264-7161

.

BOSTON AREA OFFICE
150 Causeway Street, Suite 1000

BOston, Magiachusettg' 02114' .

(817)223-:4535
FTS 223-4535 v

.c

BUFFALO AREA OFFICE
One'W. Geitessee street, Room 320

Buffalb, New York. 1420t

(716) 816 1111
FTS: 437 4141

t

PRILADELP4A DISTRICT OFFICE,
127 N. 4th Street, Suite 200
Philadelphia, Ptnnsylvania 19106
(215> 597 -7784

YTS 597-7784 .

NEWARK AREA OFFICE *

N, 744 Broad Street, Room 502

Newark; New Jersey 07102

(261) 645-6383

ITS 341-6383

TIlibBURGH AREA OFFICE
.Federal Building, Room 2038A

1000 Liberty 'Avenue
Pittsburgh, Pennsylvania 15

(412) 644-3444.

FTS 722-3444

PHOENIX DISTRICT OFFICE
201 N. Central Avenue, Suite 1450

Phoenix, Arizona..85073
(662).261-3882

. . .

FTS 261-3882

ALBUQUERQUE AREA 01t ICE

Western Bank Building, Suite 1515

505Aarquette, N.W. f-

Albuquerque, New Mexico 87101

( 505) 766-2061
474-2061

N
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. `

'ST. LOUIS DISTRICT OFFICE

625 N. Euclic-71Freet

St. Luis, Missouri 63108

(3.14)25-5571
. FTg 279-5571

KANSAS CITY AREA VICE
. 1150 Gradd; lstlloor
Kansas City, Missouri 641106

(816) '874-5773

ITS 758-5773
e

SAN FRANCISCO DISTRICT MICE.

1360 Market Street,. Suite 325

San Francisco, California 94102

(415) 556-0260

FT'S 556-10260

FRESNO AREA OFFICE
1313 P Street, Suite 103

Fresno, California 93721

.(209) 4875793
, FTS 467-5793

,OAKIANDAREA OFFICE
"George P. Miller Federal Building

Room 640
1515 Clay Street,

. Oakland, California 94612

(415) 273-7588
FTS 536-7588

s

SAN JOSE AREA culcE
Ciocker Plaza Bailding, Room 300

84 West Santa Clhra I

San Jose, California 95113"

(408) 275-7352
TTS 463-7352 '

e

SEATTLE DISTRICT OFFICE ? .
.

Dexter Horton Building,' 7th Floor

710 SeCond avenue
Seattle, -Washington 98104

(296)" 442-068 25
.173 399-0968

0.
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I

'REFERRAL OF -AREA CHARGES, TO STARE AGENCIES

,

Some state agencies are characerizecr as referral agencies

within rhe'meaning.of Section 11(b) of the Age Discrimination

k\'`;°
. ,

negpployment Act, 29 USC,§

.11
,TheTfoilowing information about state agencies was

-0M0.1ed in4Zarh 1980.

0

ISe'cridn 14(b) of the Atha provides in liart:'
.

(B). ,In tIte case of an alleged unlawful practice occurring
.,

-ih:a.state which has a law prohibiting discrimination

, ' -iii} employment because of age and establishing or
,authorizing a state,authority to grant or seek relief.

,,

'tk
'... from such disoriminato?y practice, no suit may be

e

r. , 4

brought unde-Section 7 of this Act before the expira-
1,

tion of sixty days after proceedings have beep commenced -.'

Under the state lawunless such proceedings have been:
eklier,terminated....."

I.

. - 6
,,

\

'Thus, Section 14(6) directs that referral,liust be1/4made when

. -

k 0 w /
..: ..._

., 1. ehA state has a statute which prohibits age $.

discrimination in employment; and
- '

. t....
ctitra /

2. thestdte has authorized an agency to grantor
i seek relief.

$
, 0

.
4'

.'
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In.OsCar Movers and ,Co. v. Evans, 4`191-Ct. 2066 (1979), the US
a

.Sup4eme-Court examined the relationship between Section 706(c) of

the Civillights Act' of 1961, as amended, 42 USC § 2000e - 5(c),,,

and Section 1-1(b) of the ADEA., The Court-noted:.

Since the ADEA and Title VII share a common pdpose, `the ,

elimination of discrimination in the workplace; since'the

language of f 14(b) is almost in haec verbe with § 706(b)

.1:
thwlegislative history of § 14(b) indicates that

its source was § 706(b), We may properly conclude that

Congress intended that the construction of § 14(b) should

follow that of 6 706(b) ... we therefore conclude that

§ 140), is intended to screen from the Federal courts

those discrimination complaints that might be settled to

the satisfaction'of the grievant in state proceedings. We

further conclude that prior resort to appropriate state

proceedings is required tindery§ 14(b), just as under

§ 706(b).99 S. Ct.of 2071. ,

Accordingly, what follows is a list of4the states and whether

referral is required under the Age Discrimination in'Emgloyment Ac p.

ALABAMA

Alabama has no statutory proVisions of general application, pertaining

to age discrimination in employment. Therefore, it would not qualify

as an A.D.E.A. referral state under the holding in Oscar Mayer.
0

ALASKA *-

Discrimination in employment'on account.of age is prohibited Under-the _

Alaska Fair Employpent Pradtices Act. This is -a broad statute which

trs allaspects of age discrimination employment. The State

C issi n o Human Rights is responsibl for enforcement of the Act.

An ge.d rimination complaint can be filed with the State Commission

human 'Rights which has the authority to investigate'such complaints,

enter into conciliation agreements and to grant appropriate relief,

including but not limited to, the hiring and reinstatement or upgrading

of an employee, with or without backpay. Alaska's statute does not

provide for any age limitations for discrimination complaints based

on age.

Aperson, employer, labor organization or employment agency, who or

which wilfully'engages in an unlawful.discriminatory conddct (i.e.,

discrimination-based on age) is -gui;ty of a misdemeanor and. upon

conviction by a court Of competent jutsdiction may be fined tot

more than $500, or imprisoned for not more than 30' days, or both.

*See notation 4t end of.Appindix Bon.referral of ADEA charges for

both private ifid publid_sec,t..or employees to states.'

28
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The Governor's Code of4Fair Practices prohibits age discrimin ion

'in state government (including state contracts). This prociama ion

does not discuss the types of remedies available'to state emp es

who have been discriminated against on account ,of age.

Alaska would_qualify as a referral state for A.D.E.A. cases under

the holding'ofiOscar Mayer.

ARIZONA

Arizona does not have'a law-of general applicati n prohibiting

employment discrimination based on age. There re, however, several

separate provisions w41.811 address the issue,of age discrimination in

employment.

(1) An Executive Order, (E.O. No. 75 -5, April 28, 1975),

prohibits. employment
discrimination based on age by

governmet contractors and subcontractors on state

contracts. Vaderithis Executive Order, age discrihina-

tion complaints miLst be filed with the Arizona Civil

Rights DivisiOn. The Civil Rights Division has

authority to receive and process such complaints and

-to .enter into conciliation agreements. If the Division

is unable to secure a conciliation agreement, it may

proceed with an ague discrimination complaint by bringing

civil action in the appropriate state court. Therefore;

in cases_ involving age
distrimination by government con-

tractors and subcontractors.on state contracts, referral

of A.D.E.A. cases under Oscar Mayer would be necessary

since there is a state agency empowered to seek relief

in such instances.

There is no age limitation under this Order.

(2) The Arizona Civil Rights Act makes it an unlawful pre-

.
employment inquiry to require that an applicant produce

proof of age in the form of a birth certificate,

baptismal record, or employment certificate, or certificate

of age issued by 'scol authorities. The procedures for

filing a complaint and seeking relief through state

channels fora violation of this piovision are identical

to those enumerated in item #1 above. Again, referral

would be necessary under the courts holding in Oscar Mayer.

There is no age limitation under thii statutory provision.

29
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. (3) An Arizona statute, (H.B. 2412, L. 1978), makes mandatory

.
retirement ok public employees before they reach'age.70

unla,.,ful. The Act does not discuss methods of seeking
e

relief.if there is a violation of thig provision. There-

fore, referral of A.D.E.A. tases falling under this provi-

sion would not be necessary.

3 ,

1

., v...

'ARKANSAS

,
.p,,

---Arkansas has no statutory
provisions of general application pertaining-

..., to age discrimination in employment. However, discrimination in

public employment against individualCbecause
of*their age is prohibited

under Arkansas law. This prohibition Is limited to persons who-rmat

least 40, but less than 70 years of age. This Act does not provide for

any state remedie's for breaches of its provisions. Therefore, referral

ynder the holding of Oscar Haver would not be necessary since Arkansas

doe provide any relief through state channels for age discrimina-

tion in e ployment.

Atkansas law dales not prohibit compulsory
retirement of a person age

65, but less than 70, who for 2 years immediately before retirement

is employed in a: m
a

(1)
bonkfide executive or a high policy making position; and

(2) is entitled to an immediate non=f feitable annual retirement

benefit which .equals in the aggregate at leagt $27,000.

The
statue further states thit it does not prohibit compulsory,

retirement of au...employee who has'atta4ned 65 years of age, but not

70 yearg of age, and who is serving under a contract of unlimited

tenure)- at a public institution of higher educatipn until July 1,

1982. The prohibition of this Act applies to such employees with

undmited tenure who retire after July II, 1982.

There are no penalty provisions under this statute.

CALIFORNIA *

C._ %

Discrimination based on age is prbhibited under the California

Fair Employment Practices Act. This is a broad statute which

encompasses every aspect of hge discrimination in employment.

r).
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Enforcement authority is veste4 in the California Division of Fair

Employment Practices and the California State Employment Practice.

Commission' (which comes under the auspices of the Division of Fair

,Empldyment Practices). The Division may investigate age discrimina-

tion complaints and may attempt to enter into conciliation agreements.

If there is a failure to conciliate, the Division may issue a "written

accusation" which is preseAted to the Commission. The Commission may

vent any type of relief it'deems appropriate, including the issuance

Of cease and desist orders, and ordering the hiring and. reinstatement

or upgrading of employees, with or without backpay.

The prohibition against age discrimination in California is limited

r
to persons who are, at least 40 years of age.

Referral of A.D.E.A. complaints would be necessary in accordance with
0

the court's holding in Oster Mayer.

The California statute does not prohibit compulsory retirement of:

(A) Prior to July 1, 1982, of any employee, who has attained

65 years of.age and is serving under a contract of

unlimited tenure, or similar arrangement providing for

unlimited tenure at an institution of higher edtcation

as defiried by Section 1201(a) of the Federal Higher

Education Act of1965.

6 or 'after July 1, 1982, this subdivision is to apply .

only, to an employee who hasattained 70 years of age.

"

(B) Any employee 65 years'of he and who for the two-year

period dFimmediasthy before retirement, 'is employed in a

bona fide executive or a high polill making position and

such employee is eptitled to an immediate non-forfeitable

annual retirement tenefit which equals, in the aggregates

at least $27,0Q0.

COLORADO *

Colorado 1"w forbids discharge of employees solely on the basis of

age if the ingvidua2-ts between the ages of 18 and 60 years old.

The statute provides for a penalty of a fine of not less than

$250.00 for each and every violation for snynne convicted thereunder.

In.accordance with thi C9urt4s holdifig in White v. Dallas Independent

School District, 581 F. 2d. 556 (1978) and the Oscar Mayer decision

it would apPear'that referral of A.D.E.A. complaints would be necessary

since Colorado statute does empower the state (i.e., some state

authority) to 'tute criminal proceedings with respect to employee ,

k.

V
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discharges based on age. However, referral would be necessary

bnly where a complainant has been discharged because of their

age. This'rule would not apply'in those
instances wheie a person,

alleges age discriminatiOn with regard to other aspects of employ-

ment, i.e., hiring, promotions, etc.
r

CONNECTICUT *

Discrimination in employment bard 'on age is p4ohibited under the

Connecticut Fair Employment Practices Act. This is a broad statute

which encomplsse4rall aspects of employment discrimination based on

age. The Connecticut Commission on Human Rights and Opportunities,;;

is empowered'to receive complaints based'on age discrimination in

employment: The Commission may receive and process such complaints

and issue appropriate orders to eliminate ache discriminatory prac-

tices. The provision covers persons up to age 70.

This Act does not apply to:

les

(1)' termination of employment of any pe?son who has attained

age 70 and is entitled to benefits under any pension or

retirement pkanocir system provided for state or municipal

employees or for teachers in the public schools of the

State .

-----(-2-ermination of employmAt of 'any person 65 and- who;,.for

2 yearsre4ding-suc,h termination,
is

o
ma 'g position,' if such person is ,entitled to an

in a.bona-fide executive, or i high policy-

Immediaie non-forfeitable annual retirement benefit

wItich--equals, in the'aggregate,-Tit-Asast $27,000. '

(3)
nd firefighting in which ?e is a

the operation of any bona fide-apprentice

'plan.

termination of persons 4n-occppa ons; including police

(4)
system or

(5) the observance of the terMa'of 00041ide'seniority

system of any bona fide empl ioyee'bingft plan for

retirement pEnsions,or
insurange:14abh is 'not adopted

,for the purpose of evidiniS!.4provisions, except that

no such. plan shall excuse thesfailure to hire any

individual and no suchsystei or plan shall require or

permit the termination of emplOyment on the'bisis of age.

ft°
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The Connecticnt Code'of Fair Practices establishes a policy of

non-discriMination on the basis of age and it applies to state

agencieg, state pub ].ic. contracts and 'all aspects of state ievern-

ment. A complainant may seek relief,Under the State Code' ofFair

Practices for discrimination.in
employment based on agt by peti-

tioning the Court of Common Pleas for appropriate relief: No age

limitation-is mentioned.,
v

ionnecticut would qualify'as a referral state forA.D.E.-A. com-

laints under the Oscar Mayer decision.

DELAWARE

Discrimination in 'employment based on age is prohibited under the

De e Fair Employment Practices Act. The statutory language of

the ct is broad, and covers all aspects of ag discrimination in

employment. The Delaware Department of Labor empowered to gceive

age discrimination in employment complaints. The Department pr cesses

such complaints and may seek to enter into conciliation agreemen.s.

If the Department is unable to secure voluntary.compaance, steps are

taken to schedule a hearing before the Delaware Review Board. The

/ Review 'Board may order such remedies it deems appropriate, in uding

the igtuance of cease and desist orders and reinstatement or iring--

of employees, with or without backpay.

Delaware's lasts in this regard covers only persons between the ages'

of 40 and 70.

Delaware would qualify as a referral,itate for A.D.E.A. 'cases under

the Oscar Maier decision.

DISTRICT OF COLUMBIA to.

Discrimination in employment on account' of age is prohibited under

D. ;,0s Human'Rights Law.

This is a broad statute which covers age discrimination in all

aspects of employment. A complainant mayfile a complaint with'

the,D.C. Commission on Human Rights. The Commission ma process

such complaints and attempt to enter into conciliation agreements.

The Commission may.also issue cease and desist orders and grant"

other ropriate relief including hiring, reinstatement or up-

grading f employees, with or without backpay.
.?

The'provisions of this law is limited to persons between the ages

of 18 to 65 years of age.
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The Mayor of D.C.,issued regulations forltidding discrimination in

District government based on age. The age limit is 18 to 65'years.

Remailiesofor violations under this regulation must be sought in

accordance with the competitive service regulations of the pivi

Service Commission (Now OPM).

a

D.C. %.7ould uaiify as a referral jurisdiction under the court's

holding i Oscar Mayer.

,

FLORIDA
-,

Age iiiscriminatiop in employment is prthibited under the Florida

i
Human Rights A . This is a of general application and

applies to all spedts ?f emplo ent, The Florida Commission on

Human Relation is responsible for enforcement of the Act. A

complaint based on'age discrimination in employment may be filed

with.the Zommission on ,Human Relations. The-Commission is

authorized to receive and process such complaints, to investigate

complaints and to-attempt toenter into conciliation agreements

The Commission may-iisue orders prohibiting diScriminatory practicei

and provide appropriate relief.'`
,

,

There is. no age limitatioa'under Florida law.

Florida law also prbhibits age
discrimination in public employment.

There are no age limitations und4r this statutory provision. Any

state emplvee (under the Florida Career,Service System) or applicant

for state employment say appeal to the Career Service Commission

under the prOeduresestablished for that agency uncrei the tate's

laws. The type of relief available under Florida law in this regard

is not clear, although hiring or reinszatiMent,isevailable.
This

Act also states that any person othe 'than an employee in the career

service system aggrieved thereunder may bring a civil action in

a court of competent jurisdiction.

. .

Florida would qualify as a referral state for A.D.EA. oomplaints

under the Oscar Mayer Decision. '

GEORGIA
- /

Discrimination in
emplOyment,4pased ort age is prohibited under Georgia

law." This statutoryaroliAi.Oril applies to individuals ages 40 to 65.

This statutory `,provision
POvidds,thatit is a misdemeanor to breach

its provisions, ?



t.

Georgia would qualify as a refetral state for complaints basea.on
,

age dt0c,rimination brought
by,private employees in accordance with

the White v.'Dallas Independent School District case and Oscar Ma

since he applicable statute does provide for czahinal penalties f

its breach. Thus, a state authority is empowered to institute

criminal proceedings'-in age discrimination cases. *.:

.

A Georgia Act prohibits discrimination based-on age in public -

employment.

4-

This Is a broad statutory provision and applies to all

aspects of public employment. The statute applies to persons

between-theages of 40 agd Persons aggrieved under the statute

may file a complaint with the
Achilinistrator of the Office of Fair

Eiployment Practices. -The Administrator may attempt to enteririto

conciliation agreements.' If theAdminiStrator is, unable to s- re

a conciliation agreement, he can request that the Governor or the

state appoint a Special Master to conduct a hearing und t statute:

The Special Master is empowered to issue Cease and desist o dens and

to take-Any remedial action he deems appropriate including ring,

reinstatement; etc.

Referral of A.D.E.A. co ply at involving public employees would?

necessary under the Oscar Mayer' decision.
AI

Note: Unless, extended by the General bsembly, this statxte is

repealed on July 1, 1980. ..;,eV

HAWAII
/

Age discrimination in employment is prohibitelin Hawaii pursuant to

the Haw'aii 'air Employment...Practices Act. This is a statute of

-general application and covers all aspects of age discrimination in

employmen Complaints based on age discrimination in employment

are file with the Hawaii Department of Labor and Industrial ,ReloiOns.

The Depa tmentis empowered to process such complaints and to enter

into cone liation agreements. In those cases where the Department has

een unable to secure a conciliation agreement, it may issue an order

requiring a respondent to cease and desist from discrim'natory employ .

ment practices. -The ,Department may also or4er,a respondent to` take

'affirmative action, including but not limitidto hiring, reinstatement,

or upgrading employees, with or without backgay. ..

----,

There are no age likitationsunder the 'Hawaii statutes regardilg age

*
.discrimination in employment:

35
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Hawaii would qualify as h referral state under the Oscar Mayer

decision.

The Hawaii Civil Service. law prohibits age discrimination in

empIoyment.for public employees.''A public employee claiming' ,

to be discriminated against on account' of age may file a complaint

with'tke Hawaii Departmeht of Labor and'Indutrial Relations (the

,remedies being identical, to those available to private sector

employees).

,

Hawaii Would qualify as A referral state for A. .E.A. complaints

.filed by Hawaii public employees in'aacoraance with the Oscar Mayer

11'

IDAHO
Ar

Discriminatidn in employment on the basisVOf age where the employee

is less than 60 yeareof age is prohibited under Idaho law. A person

believ he or Chet has been the victim of age discrimination may file

ar laint wiEfl ihgfdapo Commissioner of Labor. The Commissioner

ha bro authority to grant relief and may make such orders as' he

propriate to dnforce the provisions of the Act.

Idaho-would qualify as a referral state forepurPoses of A.D.E.A.

complaints in accordance with the Oscar Mayer dedisioh..
S

An Idaho.Exerutive Order provides that state employees are to be .

recruited, appointed, 'assigned and promotes without regard to age.

There are no age limitations under this Order. A discrimination

complaint based on age'oay be filed with the Idaho Human Rights

'Cotmis ion in accoAaiace- with the provisions of the Executive

Nrder The Idaho/C4mmisSion has broad authority'to issue oraets

ant appropriate relief. If the respondent refuses to "obey

an order of the Commission, the complainant must go to a state

court to enforce it. :

Referral of A.D.E.A. complaints involving public employees in

Idaho would be necessary under the court's holding in Oscar Mayer.,

38
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ILLINOIS'

Discrimination in employment baied on age is pighibited under Illinois

law. This law pertains to persons over 45 years.of age and applies to'

both public end private sector employees. This statute provides for

criminal penalties for wilfull violations of its provisions. Thus

stateaRthority exists to prosecute such violationA. Illinois would
,

qualify4s a referral state for A.D.E.A. complaints in accordance'with

the courts holdings in:White v. Dallas Independent School District and

Oscar Mayer since the states stattite does provide for the institution

of criminal proceedings for discrimination complaints based on age.,

.1'

'Illinois statute specifically states that it is not.unl ul to

reject an applicant for a particular job where the consideration of

safety makes it impracticable to train an applicant over 45 years

of age for the job in question.

IN ANA

Indiana law provides that employment discrimination against persons

between the ages of 40 and 70 years old is prohibits The statute

:specifically covers dismis from employment, or refusal to employ

or rehire anyperson on a t of age. The statute states that it

applies to employers, inc ud ng government employ4rs, but does not

include persons or governmental entities subject to the federal

A.D.E.A. The state law covers employers with one or more employees.

The'Commissioner of Labor is authorized to receive complaints filed

under this provision and may investigate all complaints. The

Commissioner may "pass upon" charges of discrimination against any

person employed within ;lie state. The statute does not elaborate

on the Commissioner's authority to "pass upon" age discrimination

complaints.

Indiana would not qualifS, as a referral state under the Oscar Mayer

holdideTince state lei; excludes those employers covered by federal

law.

IOWA

Discrimination based on age is prohibited under Iva law. This is a

statute of general application and covers'ill aspects of age

discrimination in employment. There are no age limitations under

the Act. A complaint based on age discriailation may be filed with
A

37
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the Iowa State Civil Rights Commission. (Note: the Iowa State

Civil Rights Conuiission has issued,guidelinas'stating that the Act

seeks to protect
individuals\18 years of age 'and older). The

Commission.may investigate such 'complaints, enter into conciliation

agreements and issue appropriate orders. 1-

' `These provisions alS6 apply to Iowa public employees.

Referral of A.D.E.A. complaint in.accordance with Oscar Mayer would

be necessary for Iowa cases. ,

--KANSAS

Under.Kansas law tiire is no statute of general applicability

pertaining to age discrimination in employment.

Referral:of A.INE.A- complaints under the holein-g of Oscar Mayer

would not be necessary.

Under the State's Civil Service Act all state hiring is, to be made

without regard to age. This statute simply provides for criminal

and civil penalties lop its breach. (Thus a state authority may

institute criminal proceedings for age discrimination violations)..

.A.D.E.A. co laints filed by public employees in Kansas would have

to be refe in accordance with the holdings of Oscar Mayer and

White v. Da s Independent School District.

I411

KENTUCKY

The KentUcky Fair Employment Practices Act provides that dis-

crimination in employment based on age against persqns 40 and 65

years of age is prohibited. This Is a broad diatute and covers

all aspects of employment
discrimination based on agat..--A,

plaint by'a private or public employee based oRagi discrimination'

in employment m y be filed with the Kentucky Commission on Human

Rights. The ommission may investigate and process such complai,nts

and may see conciliation agreements. The Commission may also

issue ceas and desist ordez's and require a respondent to take

such affirmative action as it deems necessary to effectuate the.

purposes of the statute. Therefore, referral would te necessary

for A.D.E.A. complaints in accordance with the Oscar Mayer

decision. , .
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The Kentucky Equal Employment Opportunity.Act,of 1978 makes age dis-

crimination in public contracts Illegal. The only remedies available

under this statute are sanctions which are impoied upon a public

contractor found to be in breach. The lawstates that failure to

comply with any of its provisions constitutes a material breach of the

contraFt and the go;lernment may cancel or terminate the contract or

declar-the contractor ineligible tja, bid on future contracts until in

compliance.

LOUISIANA

Louisiana law prohibits discrimination in employment on the basis of

age. The statute applies to individuals at least 40 years of age,

. but less than 70. The statute provides for a criminal and civil

penalty for its breach. It further states that any person aggrieved

under the statute shall bring a civil action in any court of competent,

jurisdiction for such legal or equitable relief as will effectuate the

'purposes of that Act.

The statute further notes that its provisions shall_have no applica-

tion to any employer who is subject to the provisions of the federal

A.D.E.A. k

Therefore, Louisiana Is not a referral stateAfor purposes of A.D.E.A.

complaints under the holding in Oscar Mayer.

MAINE *

4
The Maine Human Rights Act makes it unlawful to discriminate agaigst

an employee o account of age. This statute is broadband covers all

aspects of ge discrimination in employment: A person aggrieved under

this sta te may file a complaint with the Maine Human Rights Commis-

sion. e Commission is authorized to investigate and process any

complaints and to seek relief through informal means (i.e., concilia-

tion).. If the Commission's efforts at 'Conciliation fails., it may

file a civil action in the statels,Superilor Court. An individual

complainant4is also authorized to file a civil action in Superior

Court if he or she has been subjected to'uplawful age discrimination.

(The action is advanced on the, court's docket if the complainant can

$ v.-et complaint was filed with the Human Rights Commission at

least 30 days pr r to the filing of the civil action).

There are no age limi Lions under Maine liw. Private and public
. -

employers are covered (e ceptfzrjaw enforcement agencies and courts

of the state).
1

O
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Mai9e would qualify as a referral state with respect'to A.D.E.A. j

. comiklaints in accordance witivthe Oscar Mayer decision. ..- -

Maine's state "Personnel Law" also prohibits:age discrimination in. .,
1

publicempibyment. The statutddoes not discuat remedies'availableb

to an individual Who has been aggrieved thereunder. No referral is

required-under Oscar Mayer.
,

/

,

/ I, .$0*§MARYLAND
cl *

___.../ ThOaryland Fair Employment Practices Act rrohibits,discriminatory . .0

employment practices based.6 age.' Theistatute'does not include any .

age limitations. Maryland's laws are very broad" -in this-regard and -,

cover all aspects of employment. A person'who- believes h or she -'

Ilk
has been subjected to age discrimination may file a compla nt with' 4

the Maryland Commission on,Human Relations. ,The Commission is ,

'authorized to investigate such complaints and may seek to secure

conciliation agreements where appropriate.' The Commission may

also issue cease and desist orders. ,. .

Maryland would qualify as a referral state undei the Oscar Mayer

decision. .

A Maryland Executive Order also prOhibits age discrimination in

state agency employment:- The atate agencies iay receive complaints

based oriagadiscrimination, and once they receive such complaints,

they must promptly advise the OarylmAd tommission on Human'RelatidhS.

(The.Canzipsion is authorized,to process such complaints).

MASSACHUSETTS*

The
MassachuSettsFair'Employment Prattices law provides that age

discrimination in employme t is unlawful. The statute applies to

individuals between the ag pf,40..and 65. An individual aggrieved

under this statutory.provis a may file a complaint with the

4assachusetts Commission Aga st Discrimination. The Commissioner I,

of Labor is authorized to inv tigate such dbmplaints and the

Commission Against DiScrimina ion may attempt conciliation. .A?

Hearing Commissicer issues a Filal Order (unless an appeal is made

to the full Commission).: After a determination' of probab cause_

by such Commistioner, .the Commissioner may file an ac on in equity in o

superior court.

4
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Massachuseris would qualify as a referral'state for A.D.E.A.

complaints under the Oscar Mayer decision.

h

Massachusetts law,also provides for a fine of $500 for anjrone who:,

dismisies from employment; or refusei to'employ, any person between

the ages of 45 and 65 because` of- his .or her age.

eA:Massachusetts Execut ve brder also provides that age discrimination

in public employment ?lainst state'policy'e Enforcement tor-breaches

ofthis,policy statement is vested in the Massachusetts Coiamission

Against:Discrimination.,;
. MICHIGAN*

,r

MlOichigan Civil Rights Act makes-discrimination'in 'employment on

of_age unlawful. The statute applies to persons between the

ageS4e.35 and 60 years of age (as interpreted by the Michigan Civil

Ri'elltSdommission). A person may file a complaint with the Michigan

4 civil Rights Commission. The Commission has broad authority to4.

receive and process age discrimination complaints. The Commission

is atthorized to investigate complaints, attempt conciliation, and

.,,issue orders calling for such affirmatiGe action as it deems necessary.

Michigan would qualify as a referral state under the court's holding

in Oscar Mayer.

MicfiAged,law also Prohibits age discrimination "in public works

conires.. A person aggrieved underthis provision may file a

complaint with-theMichigan Civil Rights Commission which is

authorized -to receive and-proceissuch complaints.-

i-MINNE.6TA

04'
,AinneSlita law prohibits age discrimination'in employibent against

,perSonsover 21 and under age-70. An employee (both state and private)

*-14, has been the victim of age discrimination may file a complaint with

Minnesota Department of Human Rights, if all procedural requirements
, -

are,met. Otherwise, an individual who feels he or she has been dis-, "

criminated against on account oil-age may bring suit_in the district

court wherein the employer is located; or where the violition occurred.

a (The court can enjoin fUrther.violations and may include in its award

ti reinstatement or cOppeniation for any period ofunemployment resulting'

from the violation, together with actual and reasonable Attorneys fees,

and other costs incurred by the-plaintiff).

.6
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If2rcomplainn is filed with the Minnesota
Department of Human

Rights-thecharge is processed by the Commissioner of Human Rights.

The Commissioner is authorized to
investigate and process age dis-

(crimination complaints. The Commissioner may
also attempt to secure

conciliation agreements. If the ComMissionerta,
efforts at conciliar

tion fail, he is authorized to bring a civil action in district court.

The-Commiisioner may waive the right to proceed in a civil action if

the respondent takes such remedial actihon as the Commission deems

appropriate.

Note: (1) the District,court's
jurisdiction and that of the

Minnesota Department of Human Rights to process age

discrimination complaints is concurrent. However,

certain procedural requirements must be met is order

to pursue a claim with the Minnesota .Department of

Human Rights.

(2) the'age limitation of 21 years does not apply to

state statutes which establish a maximum age for

entry into employment-as-a-peace
officer or fire -

fighter. In such ,instances the statuted.s deemed

to protect any individual over the age of 25 years.

Minnesota would qualify as a referral state with respect to A.D.E.A.

comp).aihts in accordance with the Oscar Mayer Decision.

O

V

Minnesota law further provides:

41) Employers may'not discriminate againsi'begloyees or applihants.

-ler-employment-based on age, or,force a worker to retire before'

k.\

age 70 unless the worker is for 2 years, immediately bee&

retirement employed as a 'professional, executive Or, administrative

employee, who is at least 65, and who is entitled to an immediate

noh-forfeitable annual retirement benefit which totals in the

aggregate at least $27,000.

,

,

Pilots and flight crew-acre not subject to the provisions'of t

this section, and may be retired
Srom'employment pursuant to

s ndards'contained in iegulations promulgated by,the Federal

Avi tiou Administration'foralrline
pilOts and flight officers,

and are subject to the bona fide qualificationi requirements

for hese employees'as
promulgated by the Sederal Aviation

Admi isiration.
,,
(...-,......_

$
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4

Mississippi has no st tory provisions of general application

pertainingto equal qmploym opportunities (SpeOfically, there

are no laws prohibiting age discrimination in employment).

''
Therefore,Mississippi would not be a referral, state forA.D.E.A.'

complaintsin accordance with4the Supreme Court's holding in

Oscar Mayer.

MISSOURI

Missouri has no statutory provisions of general applica on pro-

hibiting age discrimination in employment. Therefore, MI souri

would .not be'a,referral state for A.DIE.A. complaints in

'accordance with the theOscar Mayer holding.

MONTANA
0

The Montana Fair- Eiployment Practices. Act, 3 Employment. Practices

Guide (CCH) 25,001..305 et seq.,..prohibits in part age discritiha-

tion (nd age limits are delineated) .. The Montana-Commission for,

Human Rights is empowered, to seek and grant ielief. It can:

(1) investigate complaints of employment discrimination; .

°

(2.) attempt to eliminate informally the discriminatory

practice;

(3) prescribe conditions on the resit ent's future

c duct;
-'

(4 implement any reasonable measure to correct a discriminatory

practice.

Accordingly, Montana qualifies as a referral state. Further, the

Commission covers State and,local public employees..
-064

4
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NEBRASKA

The Nebraska_FairEmploymenePractices Act, 3 am'. ment Practices

.Guide (CCH) 1 25,178, eassg., prescribes age disc a mation-in

employtent forsindividu&as 40-65 year's of age. Nebraska Equal

Opportunity CommdIssion hasthe power to investig te, to brink a civil

action and impose record keeping requirements. t has jurisdiction

over State and local employees, therefore, the Nebraska Equal

-OppOritnity Codmission has the power-to see relief. Accordingly;

Nebraska qualifies as a referral agency;

It

a

-

1" NEVADA,

The Nevada Fair Employment Practices Act, 3 Employment Practices

Gulte (CCH) 1 25,203, et sm.., prohibits age discrimination (nb

limits set). The Nevada Commission on Equal Rights can investigate

charges of employment discrimination, make findings of fact,.seek

injunctive relief and conduct hearings, V 25,213. 'Accordingly,

it is empowered to
seek relief as well as grant it. Therefore, the

requirements,"of § 14(b) have been satisfied and Nevada should be

CO-FaSitere-d- a
referral-state fox age cases. The Commission covets

State and loca pblic employees.

NEW HAMPSHIRE
' r

O

The NeF Hampshire Law Against Discrimination prohibits, in part, age

.discrimination, 3 Employment Practices Guide (CCH) 1 25,40T. No age

limits were set The ?let.: Hampshire
Commission for Human Rights has

the power toa pt rules and regulations, investigate complaints,

hold hearings? ubpoena witnesses, create advisory agencies and issue

publications. In addition, it may seek,to eliminate discrimination

by informal methods, issueAease and desist
orders and take affirmative

action such as hiring, reinstatement
with or without backpay, etc.

This, in conjunction with its prohibition against age.discrimination

qualifies it as a referral agency. The Commission covers State and

local public employees.

NEW JERSEY

New Jefsey prohibits age discrimination in employment (no age limits),

3 Emv o ent Practices Guide (CCH) V 25,614,- The New Jersey Division

on Civ ghts, under the auspices of the State Attorney General, may

initiate'complaints, investigate
charges, attemPt informally to elimi-.

nate discrimdiatory'practiceseonduct
hearings,.take whatever

affirmative action is needed to end the practice, and seek judicial.

enforoement-of -its_orders.
As" such, it is empewered to 'seek, relief as

well as grant it. Based on the foregoing it qu-alifs as a-referral

agency. The New Jersey Division on Civil Rights cove State and local

public employees.

.0
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The New Mexico Human Relations Act prohibits age discrimination;

an age limit has been delineated, to wit: The act does not prohibit

thi mandatory retirement of an employee upon teaching dge 65, if the
employee is operating under a retirement plan which meets the
requirements of PL 93-406 (ERISA), 3 Employment Practices Guide (CCH),

1-25,807. The New Mexico Commisiion on Human Rights has the ability,

to seekrelief as well as grant it since it is empowered to promulgate

regulations, inyestigate complaints, issue cease and desist orders,
hold hearings, attempt informal settletents and seek specific?erform-
ance of concilliatibn agreements in court. Accordingly,, based upon

the foregoing, it qualifies as i.ieferral agency. The Commission

covers State and local public employees.

NEW YORK

The New York'Human Rights law prohibits age discrimination,
3 Employment Practices Guide (CCH), if 26,007.', (There is an

age limit of 18 -65 years of age when the alleged disCriminating

entity is an employeror licensing agency, 1< 26,007(3)(a)). The

---------------New-York-Division---of---Human---Rights has the ability._to seek_and_gpsat

relief. It can conduct investigations, attempt informal settlemed6,

hold hearings, issue cease and desist orders, order'reinstatement or
hiring, grant compensatory damage; and seek civil enforcement of its

orders. Accordingly, New York qualiies as a referral tate. The

Division covers State and local public employees.

y y sr

North Carolina -does not qualify as a referral state. The :4orth

sCarolina Equal Employment practices Act does'not prohibit age

discrimination within the meaning Oscar Mayer, 3Employment
Practices Guide (CCH) 11 26,450. There is a general policy
statement about giving equal opportunity for employment, however,

it is broad and only applies to public employment. In addition;

the North Carolina Human Relations Council has nobility to grant
or seek relief for state age complaints. Therefore, since the
requirements ofSection 14(b) of-the ApgA have not been met, North

Carolina does not qdilify as a referral. agency.

f
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1

NORTH DAKOTA

or ir-Dokata-prohibits-emplaraent_distrimination
based on age.

However, the only mechanism for removing illegal age practices

is for the appropriate state authority to commence a criminal

action. The District Office will have to research the State's

law (and exaqdhe analagous Title VI law) as well as ascertain

whether the_tationale of White v. Dallas Independent School

District, 581 F. 2d 556 (5th Circuit-1978)t is present before

concluding whetheI,North
Dakota qualifies as a referral state.

OHIO r$0.

0hio does prohibit,employment discrimination
based upon age for

those individuals whoare 40-70 years of age, 3 Employment

Practices Guide (CCH) 1.26,750. The Ohio Civil Rights Commission

is.empowered to pr ate rules and regulations, investigate

charges, prdpare education programs, hold hearin0,_issue

subpoenas and study discrimination problems.
In adtion, it can

attempt to eliminate unlawful employment practices by informal-=

Lqoeans, issue cease and desist orders, seek judicial enforcement

of.its orders and take any other reasonable affirmative action.

RbweVer, the above does not apply when the employee has available

to him the opportunity to arbitrate a discharge. Therefore, Ohio

is a referral state except in those discharge cases'where the

employee has the,p1d#imity to arbitratehis or her discharge.1

fi

1

(Ohio has enaAted new legislation which provides a comAlaint with

mutually exclusive remedies; That is, a charging party may bring

his grievance to the aletention of the Ohio Civil Rights Commission

or he may institute a pxivate aCtion in state court. He cannot do .,

both. The of General 6.2nsel is presehtly analyzing the ,

.

ramificatiOns.thislegislation has on the referral of age cases in

Ohio. A memo will be forthcoming
with,instructions for the .

Cammission'ssOhio District Office.
.

\- 4
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OKLAHOMA

alk

Oklahoma does not prohibit age
crimination within the meaning

of Section 14(b) of the ADEA or Oscar Mayer.- There is only a

concurrent legislative resolution
declaring that State departments

and agencies should conform as nearly as practicable to the AREA.

-gince the "prohibition" requirement has not been met Oklahoma does
'414

not qualify as a referral state.

EGON

The Oreg Fair Employment Practices Act prohibits age discrimination

in employm t for workers 18-65 Tgars of age, 3 Employment Practices '

Guide (CCH); V 27,002, Ac27,007! The Oregon Civil Rights Division

is empowered to inveatifat chargesiof employment discrimination, -V

attempt to eliminatediscriminatorylpractices
through informal,methods,

issue -cease and desist orders, conduct hearings and seek judicial

enforcement. Accordingly, it can seek relief as well as grant.

Therefore, based on the above,'.0regon qualifies as a referral agency.

The DivisioR has jurisdiction Over State and local public employees.

P vANIA

The,Pennsylvania Human Relations Act prohibits age discrimination in

employment for workers 40-60 years of age, 3 Employment Practices

5., The Pennsylvania Human Relations

bility to seek relief as well as grantfit.

of discrimination, attempt informal

ngs, issue cease and desist orders,.order

ith or wit atkpay aad seek judicial

Guide, 1 27,204 and 27,2

Commission has-the dual

It can investigate charg
duct hear

hiring or reinstatement

-0

enforcement of its orders, 1-27,205 et seq. The Commission~ covers

employees of State and local governments.

RHODE ISLAND

The Rhode Island Fair Employment-Practices
Act prohibits age

discrimir,ation against
emPloyees who are 45-65 years old, 3

Employment Practices Guide (CCH) V 27,651 and 27,652. The Rhode

Island Director of Labor is empowered to investigate, publish

regulations, attempt informal methods of settlement, conduct

hearings, issue cease and desist orders, knd implement any.

',reasonable direc '-ive that would further the. purposes of the Act.

Finally, the Director can seek judicial review for enforcement

--purposesThus,there exists an ability to.seek and grant relief.

However, 'the Ac't does not applY to persons eilircire-d-in-priirate---

domestic 'tervice'bf service as a farm labor. Therefore, except

for these two categories of employment, Rhode Island qualifies as

a referral state. The Act covers employees of State and local

governments.

4



13-22

4, 44044

_SCWIlLtAROLINA
*

t,' ' , :=' it .

)

, ,fr ' z yv '
The So4t1E:Carolin Human Affairs'law prohibits age discrimination

for thoSeemploye s 4Q-70 years of age, 3 Employment Practices

Guide (CCH) 1 27,720.02; 27,720.03; and 27720.08. The Southi

CarolinaCopmission on Haman Affairs has'the ability to seek

relief as well as grant it. That is, it can initiate complaints,

issue-subpoenas, serve
interrogatories, take depositions, enforce

discovery orders by court order, conduct a hearing, order affirmative

action such as hiring, reinstarment or upgrading of employees, with

or without back pay. In addition, it can seek judicial enforcement

of its orders. As such,'it qualifies as a refetral agency. rne

Commission has jurisdiction over employees of State and local .

government.

.

SOUTH DAKOTA
w

The South: Dakota Human Relations ACt has severed anti -discrimination

provisions.- However, -.none concern age, 3 Employment, Practices

Guide (CCH) 1'27,84.10 et am There is a section of the South

'Dakota Pliblic Service Career-Act which prohibits age discrimination

(11345)-*thin state
gmployment,111_24878.,__Fith_resmect to the

second prong of the Oscar Mayer test, the South

Human Rikhts does have the power to seek relief as well as grant it,

27,801.36 et sea. It don condudt hearings, issue cease and desist

orders, take reasonoble affirmative action and seek judicial enforce- h

merit. Thus, South Dakota is a referral state for state

employees. South Dakqta is not a referral &tate for employees of the

private-sectoror of local governmAnts.

A

TENNESSEE

The Tennessee Fair Employment Pactices law does not prohibitage

disc ation; 3-Employment Pro ces Guide CCE), 1 27,900.09. /,

Accord ,-Tennessee shoul not he considered a refer;a1 stetOr

for purposes of Section 14( 1:1 the ADEA'(since Tennessee does -'not

prohibit age discriminatid it is not necessary"' O ascertain whether

the Tennessee Commission for Hun DevelOpment has the power to seek

relief and/or grant it). ,v

I
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A

70, Discrimination in employment bedsuse of age (21 -65) in Texas is

. declared contrary to public policy. However, it is wsplicitl)t

prohibited in public employment, 3 Employbent.Practices Guide

(CCH), 1,28,075. Notwithstanding the prohibition pears that

Texas law does not provide a mechanism for a public employee to-

challenge alleged discriminatoty age practices. Due to the .

uncertainty it is suggested that a District OfficdVin Texds .

research the issue concentrations on whether therationa/e of

White v. Dallas,Independent School District and Oscar Mayer are

met.

UTAH
.

- .,....

.

The Utah Anti-Discriminatory Act prohibits age discriniiftion in

r.

employment for age 40 and older, 3 Employment Practices s

- Guide (CCH), 1'28,1064 The Utah Industkial Commission Is a tate .

agency empowered to seek and grant relief. It can conduct t

'investigations, endeavor to eliminate-urilawful-amployment practices . '-r*

,
by---informal.--aethocis,-conduct_heari gs, issue_ cease and desist

orders and take anyreasonabie affi ative action that would

further effectuate the purposes of t e Act.. Accordingly, based

4 upon'the foregoing; Utah should be considered a referral state t

within the meaning of the ADEA. The Commission has jurisdictiqa

over employees of State and local governments. ..-'

,

VERMONT

41

II

4

<,

J

The Vermont Fair Employment Practices Act does noislist as0 as one

bf the types of employment dibcriminatiOn prohibited in iEsseneral

antidiscrimination statute, 3 Evlo ett Practices Guide (CCH),

11 28,201. Thus, Vermont faits t meet the first requirement of

SectiOn 14(b) and should_ not be onsidered a referral state fo

purposes of'the ADEA.

/s.

s ..4191a
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The Virginia Fair Employment Practi es law does not prohibit age

discrimination in employment within t meaning of Section 14(b)

and Oscar Haver, 3 lo ent Practices Guide (CCH) u 28,422. The

provision states: is therpolicy of Virginia to provide equal

employment opportuni x to all employees
without regard to race,

-color, religion, national origin, political affliation, handicap,

sex or age." Further, the Virginii4qual-Beployment Opportunity

Commission has neither'ihe'power te'seek,relief
nor grant it.

Rather, itrfunctions are basically advisory in nature. Thus, since

neither part'of the test for referral under-Section 14(b) has been

-met, Virginia -should hot_he_classified as a referral statd.

WASHINGTON
O

# ' *
/

The Washington Law Agains Discrimination'pjro its age discrimination

.4 against employees that ar 40-65 years of Age, 3 Employment-Practices

v.
'Guide (CCH), il 28,518 etas., See also 1 28,650.. The Washington ,

State Human Righei Commission is
empoOtred lo* seek relief as well?,.as

grant it. It can investigate,charges of dideriminatioh, attempt

informal'settlements,
t6nduat hearings, issue cease and desist orders,

take affirmative action such as hiring,
reinstItement, backpay and

., .
finaliy seek judicial enforcement of its brders. Accordingly;

Wash en q lifies ,as a refertal agency.*

...,

. ,,tWESTNIR6INII, 0,

, :

-,

V .,.
4 0 ,..=-'

-,.,1 0 f. a

, Th :West. Virginia :'t--n ,Rights' .Act prohibits age diserimination

for workersp40-65 yearsof age,--3EMOloyMent
Practices Guide. (CM),

t 28,703 and 2%709. The nest tIVirginia Human Rights Commission

initiate.complaints,:atteto.eliminaie
the discriminatory.

p;actice inform417investigete
cgirges, conduct hearings, issue,

ceaseand desist ntekrs, take'reasonahle
affirmative, action and

seek
judicial,enforoement 'of its orders. As such; West Virginia

4ualifies-as a referrilovncy. .Thi'agehckfted covers employees of

State and local goVerqmints:
A

$*

*It is unc;ear.whether,Yagh
diseriaination is prohibited against state

employees. Such gserimination has been declared contrary to the .

..governors' Exectitivi OZdet,,dated
August 2, 19661. See 'J 28,610.

The District
Offies,-,shOuld research the question whether this type

of prohibition satkiqes the -first prong,o1 7Nereterral'test

whether the state his% laWsprohibiting employment discrimination):

See Oscar Mayer -- *Evans,

9

"N.
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WISCONSIN

The WisconsinFair Employment Act prohibits age discrimination in

employment for workers 40 -65 years of age, 3 Employment Practices

Guide (CPI), 1 28,902 and 28,902k. .The Wisconsin-Department of

Industry, Labor and Human Relations can investigate compiAints,

"subpoena witnesses, attempt to eliminate.the discriminatory

practice by conference., persuasion and, conciliation, and take any

action that will effectuate the purposes of the Act-r- Based on

the above consideration Wisconsin qualifies as a referral state

under Section 14(b) of-the ADEA. The Department also covers

employees of State and local governments.

WYOMING

1144410...".°

Th'i Wyoming Fair Employment
Practices Act of 1965 does not prohibit

age discrimination in employment (It prgscribes employment discrimina-

;ion-anthe basis .of sex, rac creed, color, nation:1 origin or

ancestry). Notwithstanding th ability of the Wyoming Fair Employ -

bent Practice Commivion to 'see and grant relief, Wyoming does not

qualify as a referral state under the ADEA since age discrimination

is "not prohibited. Oscar Mayer & Co. v. Evans, suprak.l.'

*The Commission has found that it wilt be necessary to re?r ADEA

charges fdt both private and public sector employees in the following

states:

1. Alaska, see
7

2 California,
Division 3,

6 /

Alaska Statutes, Tit).ei8, Chapter 80, §18.80.20

see California Government Code Title 2,

Zakt 21041

a, Connecticut, see Connecticut General Statute, §31.126
. -sway

4. Delaware, see Title 9, Delaware Code, Chapter 7,

Sub-Chapter 2

Note that age discrimination charges for publigremployees

are initially filed with the Delaware State Hu:An Relations

Office.

5. Maine , see 5 Maine Revised Statutes, Annotaied, @4331

44

1k.



1
8-26

,6, Maryland, see-Article 49B,A9 of the Annotated Code

of Maryland

7.,)issachusetts, see Chapter 1518 of the Massachusetts

General Laws
40-

8. Michigan, see.Michigan Statutes Annotated, Michigakt

Civil Rights Act, P.A. 453, Laws of 1977,as amended .

4

9. The State of Colo do would qualify as a referral state

for ADEA charges.un er the following circumstances:

(a) When a private sector employee is discharged on

account of agai.refertal is necessary., See Colorado

Revised Statutes, Chapte 8 Article 2, Sections 8-2-116

and 8-2-117 (1973). This istatute provides for criminal

---perrateles for its breach. For all other discriminatory

actions based on age, i.e., those other than discharge

Colorado would not qualify as a referral state insofar

as private sector employees are concerned. -

(b) When a public sectof employee (a classified-state

employee) is discriminated against on account of age,

such charges are to be referred to the Colorado State

Personnel Board '(CSPB). See Code-of Colorade Regulations,

i0State Personnel System, 4 CCR 801-1, as amended, October 1,

1979. The CSPB has e lusive jurisdiction over matters

iffiEting-tZassifi
rvife mnployees..

State o Colorado v. Colorado Civil Rights Commission,

ex. rel. McAllister, 521 P.2d 908 (1974), app-eal dismissed,

.419 U.S. 1084 (1974). Note that the CSPB does not have

jurisdiction over: (1) Non classified State employees,,

see Colorado Constitution, Article XII, Section 1(2), and

(2) "Contract
employees,"which phrase has been defined by

the Colorado- Attorney
General's office as temporary

employees with appointments limited to six months in duration.

See Colorado Constitution g13(9). The CSPB - would have jurisdiction

over complaints filed by employees who have been, appointed to

temporary positions within the State Personnel System.

I
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